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Executive Summary

Since taking office, the Biden administration implemented

a series of regulations to advance its policy agenda for the
Affordable Care Act (ACA) Exchanges. A review of the ad-
ministration’s ACA regulations reveals a regulatory strategy
aimed almost exclusively at maximizing the number of sub-
sidized people enrolled in Exchange coverage. This approach
consciously chooses to sacrifice the overall efficiency and
functionality of the individual health insurance market to
enroll more subsidized people whether they were eligible for
subsidies or not. All of this comes at a tremendous cost.

Unsubsidized consumers in the individual market bear an
immediate cost from how this single-minded approach leads
to higher premiums. The federal cost of these regulations
also increases in step with higher premiums. In addition,
these regulations increase federal costs by expanding eligi-
bility for premium subsidies and increasing administrative
costs. Moreover, a growing body of evidence suggests these
ACA regulations contributed to a substantial increase in the
number of fraudulent and improper enrollments in subsidized
ACA coverage, which further increases the federal cost.

This report assesses the impact of the Biden administra-
tion’s regulations for ACA Exchanges on individual market
premiums, the cost to the federal taxpayer, and the level of
improper enrollments. Here are the key findings:

* According to the regulatory impact analyses used to sup-
port the rules, the current administration estimates five reg-
ulations will increase premiums on unsubsidized enrollees
by up to 8.6 percent. This report documents another nine
regulations that will increase premiums even higher.

* Fifteen regulatory changes lead to a substantial increase
in federal expenditures, almost entirely through higher
spending on premium subsidies.

* In 2026, the first year when all of the Biden adminis-
tration ACA regulations are projected to be in effect,
these regulations are projected to cost the federal tax-
payer $9.9 billion. This estimate is based on the cost
estimates the administration provided in each rule to
justify each of the ACA regulations.

 Over a 10-year period from 2026 to 2035, these ACA
regulations are estimated to increase federal spending
by $108 billion.

* Recent evidence suggests the level of fraudulent and
improper enrollments in subsidized Exchange coverage
increased dramatically after these ACA regulations were
implemented.

» Many of the regulations contributing to higher pre-
miums and federal spending also increase the level
of fraudulent and improper enrollments in subsidized
coverage through the Exchanges. Seven regulations
and two guidance documents increase incentives and
opportunities for improper enrollments.

Because the regulations generally and incorrectly as-
sumed they would not weaken program integrity, the
main cost estimates in this report do not account for
the higher level of improper enrollments in subsidized
Exchange coverage.

* Research suggests these improper enrollments in-
creased federal costs by up to $26 billion in 2024. Up-
dated enrollment and cost estimates for 2024 from the
Congressional Budget Office reinforce this estimate.

* The Biden administration’s agenda to maximize enroll-
ment at any cost is not just a federal spending issue. There
is a human toll. It can create huge headaches with potential
legal and financial implications for anyone who is enrolled
without their consent or inadvertently receives APTC
overpayments.
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Introduction

Congress famously holds the power of the purse, which,
under the U.S. Constitution, gives it the sole power to appro-
priate federal spending.' Yet, that does not mean the presi-
dent has no control over federal spending. Executive branch
discretion over how to implement federal laws can give the
president substantial powers to increase or decrease the level
of federal spending by issuing regulations which support the
president’s policy goals. These regulations can also impose
direct financial costs on consumers, businesses, and state and
local governments. With the end of the Biden administration
approaching, this report adds up the cost of the regulatory
actions the current administration finalized and proposed to
date to advance their policy agenda to maximize enrollment
through the ACA Exchanges.

This report begins by assessing the costs of these ACA
regulations to the unsubsidized enrollees in the individual
market. The cost to the unsubsidized portion of the insurance
market is too often ignored. However, because this popu-
lation is fully price sensitive to premiums, their purchasing
decisions play a critical role in making sure the ACA health
insurance markets deliver high value coverage for everyone
in the market. The report then adds up the cost of these ACA
regulations to the federal taxpayer based on the estimates
each regulation provides in its regulatory impact analysis.

Recent evidence shows a substantial increase in the num-
ber of fraudulent and improper enrollments in subsidized
coverage through the Exchanges. This report concludes by
outlining how several ACA regulations increase incentives
and opportunities for these improper enrollments. Because
the Biden administration generally and incorrectly assumed
their ACA regulations would not weaken program integrity,
the additional federal cost from these improper enrollments
adds to the costs reported in their regulations.

Federal Regulatory Overview

Since the ACA passed in 2010, there has been ongoing
debate over the regulatory and financial burden the law im-
poses on health insurance consumers and taxpayers. The law
fundamentally changed how health insurance is regulated by
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shifting primary authority from states to the federal govern-
ment. This shift to federal authority gives federal regulators
substantial policy discretion over how to implement key
aspects of the ACA. Using this discretion, federal regulators
must often balance competing goals related to cost, access,
and quality.

Costs to the consumer and the taxpayer are nearly always
key considerations. The ACA introduced new requirements
for insurers to guarantee coverage to everyone regardless of
their health status and without varying premiums based on
health status. While these requirements allowed people with
preexisting conditions to access coverage without restric-
tion, they also substantially increased premiums by creating
opportunities for people to select the time they enroll in
coverage based on when they need health services. This is
what the insurance industry calls adverse selection. Federal
regulatory actions often present a choice between mitigating
and aggravating this adverse selection problem.

Many consumers in the individual health insurance market
are shielded from the ACA’s higher costs. At the same time
the ACA increased premiums, the law provided premium

tax credit (PTC) subsidies for people with incomes between
100 to 400 percent of the federal poverty level (FPL). For
this population, these premium subsidies entirely cover the
higher cost of premiums under the ACA and give them lower
premiums than they had before the ACA. However, people
who do not qualify for premium subsidies, the unsubsidized,
bear the full cost of the ACA’s premium increase. Notably,
unsubsidized people with pre-existing conditions bear the
highest burden. For this higher need population, the ACA
undermined access. Federal taxpayers also bear the entire
cost of paying the ACA’s higher premiums for the subsidized
population. Federal regulatory actions often present a choice
between mitigating and aggravating the higher costs the
ACA imposes on the unsubsidized and the federal taxpayer.

In addition to premium subsidies, the ACA gives consumers
with incomes between 100 percent and 250 percent of FPL
access to cost sharing reduction (CSR) subsidies, which also
raises the cost to federal taxpayers. Moreover, due to the fact
that the ACA did not appropriate funding for CSRs, these
subsidies get funded through higher premiums on the bench-
mark plan used to set the premium subsidy amount. This
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increases the premium subsidies insurers receive to offset
the loss of CSR funding, but it can also impact the premiums
and coverage options for the unsubsidized. Federal regu-
latory actions often present a choice between mitigating or
aggravating this situation.

Adverse selection and premium costs are not the only aspects
of insurance coverage that federal ACA regulatory actions
might impact. Adverse selection and cost consideration are
often balanced against access considerations and whether

a regulation makes it easier or harder for people to enroll

in coverage. Regulations must also balance impacts on the
number and quality of coverage options available on the
health insurance market. While these are critical consider-
ations, this report focuses on adding up the cost of the Biden
administration’s ACA regulatory actions to unsubsidized
consumers and federal taxpayers.

Unsubsidized Consumer Experience

There’s a substantial body of research discussing the ACA’s
impact on the people who directly benefit from premium and
cost-sharing subsidies. Very little attention is paid to how
the law impacts costs for consumers who earn too much to
qualify for subsidies. However, this is a critical portion of
the market. Because they are fully price sensitive to the cost
of premiums, their purchasing decisions send key signals

to health insurers that communicate whether their premi-
ums and products are competitive. In short, they tell health
insurers whether their products deliver value. This, in turn,
informs whether taxpayers are getting value from the federal
subsidies going to the rest of the market.

Unfortunately, the role that the unsubsidized portion of the
market plays in making the ACA work at its best for every-
one has gotten lost. Congress envisioned that the ACA would
deliver a robust unsubsidized individual health insurance

to anchor the ACA’s new coverage lifeboat for low-income
people who struggled to afford coverage. When Congress
enacted the ACA, the Congressional Budget Office (CBO)
projected that in 2019 — six years into full implementation
of the law — the ACA would settle in with around 15 million
unsubsidized individual market enrollees and 19 million sub-

sidized individual market enrollees.? Compared to the CBO’s
current law projections at the time, this basically envisioned
there would be no loss in unsubsidized enrollment while

the ACA’s premium subsidies would add 19 million new
enrollees to the market. As such, the CBO projected about 45
percent of the individual market would remain unsubsidized
to anchor the market.

The ACA has not delivered on that vision. Instead, unsub-
sidized enrollment dropped from 6.3 million in 2016 to 3.4
million in 2019 after the ACA hiked premiums.? During this
time, a Centers for Medicare & Medicaid Services (CMS)
analysis of the market found that “unsubsidized enrollment
declined by more than 70 percent in Arizona, Georgia, lowa,
Missouri, Nebraska, New Hampshire, Oklahoma, Tennessee,
and West Virginia.” Subsidized enrollment reached only 8.3
million in 2019. CMS further found that “states with larger
declines in unsubsidized enrollment tended to experience a
larger increase in average premiums.” Declining unsubsi-
dized enrollment alongside rising premiums shows how the
ACA failed to deliver a functional health insurance market
for the unsubsidized. That doesn’t mean the ACA can’t be
improved to deliver lower premiums and a better individ-
ual market experience for everyone. However, as the next
section outlines, the Biden administration proceeded to dig a
deeper hole with administrative actions that raise the cost of
ACA coverage to unsubsidized consumers even higher.

Cost to Consumers

A review of the Biden administration’s ACA regulations
reveals a regulatory strategy aimed almost exclusively at
maximizing the number of subsidized people enrolled in
Exchange coverage. This approach consciously chose to
sacrifice the overall efficiency and functionality of the indi-
vidual market to enroll more subsidized people whether they
were eligible for subsidies or not. Unsubsidized consumers
in the market bear an immediate cost for this single-minded
approach. Based on this analysis, at least 14 regulations
raise premiums, which imposes a direct cost to unsubsidized
consumers.

There are several reasons why these regulations increase
premiums. The main problem involves adverse selection.
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By loosening enrollment requirements to maximize enroll-
ment, several regulations allow people to select the time
they enroll, which allows them to wait to enroll until they
need health services. Thus, they are not paying premiums
when they are healthy to support the risk pool, which leads
to higher premiums for everyone else. Other regulations
increase premiums by mandating insurance benefits which
increases utilization. Regulations that impose new require-
ments on insurers or Exchanges can also increase premiums
by increasing administrative costs. Finally, regulations can
also undermine competition between insurers that would
otherwise lead to lower premiums.

This section describes each of the 14 regulations that can be
expected to raise premiums with an explanation for why the
policy will raise premiums. In some cases, the Biden admin-
istration acknowledges the regulation will raise premiums.
For five regulations, the link to higher premiums was clear
enough for the rule to provide an estimate of the premium
increase in a regulatory impact analysis. In one case the rule
agrees there is a potential impact but concludes the impact
would be minimal. In cases where the administration does
not acknowledge a premium impact, they are usually silent
on the issue, but in two cases they reject any negative impact
on premiums. The following policies are organized by the
level of premium impact that the rules acknowledge.

Policies acknowledged to have a clear
and measurable premium impact

* Narrow de minimis variation in actuarial values.’ The
ACA requires health insurance plans in the individual and
small group market to meet specific actuarial values — 60
percent for bronze, 70 percent for silver, 80 percent for
gold, and 90 percent for platinum. These actuarial values
represent the percentage of the benefit the plan will pay
out to the enrollee. The statute requires the Secretary of
the Department of Health and Human Services to establish
guidelines that provide for a “de minimis variation” in the
actuarial valuations used to establish metal levels. The
Biden administration narrowed this de minimis variation.

Premium impact: 2 percent due to increased utilization.
By narrowing the de minimis variation, this change
substantially reduced an insurer’s flexibility in designing
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plans. This includes requiring plans to increase the actu-
arial value of plans to fit within the narrower de minimis
variation. This increase in plan generosity requires a corre-
sponding increase in premium.

Eliminate pre-enrollment special enrollment period
(SEP) verification for all but one SEP type.° In addition
to the annual OEP, the ACA establishes SEPs to allow peo-
ple to enroll mid-year if they have a change in life circum-
stances, such as a marriage, birth of child, move or loss of
a job. The Biden administration eliminated requirements to
submit documentation to verify SEP eligibility for all but
the loss of minimum essential coverage SEP.

Premium Impact: 1.5 percent due to increased adverse
selection.” Like the OEP, SEPs play an important role in
the overall structure of the ACA to mitigate adverse se-
lection and protect the risk pool. Eliminating verifications
opens opportunities to abuse SEPs by timing enrollment
to the need for health services, harming the risk pool and
ultimately raising premiums.

Allow states to “update and modernize” their essential
health benefit (EHB).® The ACA requires Exchange plans
to cover a set of EHBs which must be equal to the scope
of benefits provided under a typical employer plan. States
must also defray the cost of benefits the state mandates in
addition to EHB. The Biden administration removed re-
quirements on states to defray the cost of new state benefit
mandates if the benefit is already provided in the EHB
benchmark plan. In addition, the administration removed
the prohibition against including routine non-pediatric
dental services as an EHB.

Premium Impact: 1 percent due to increased utilization.’
Giving states additional flexibility to update and modern-
ize their EHB allows states to expand the amount of bene-
fits in the EHB which will increase utilization and costs to
the plan and the consumer.

Establish a permanent monthly SEP for people with
incomes below 150 of percent FPL.!” The ACA itemizes
the SEPs that Exchanges must provide which is generally
limited to situations where a consumer experiences a change
in their life circumstances. The Biden administration

CENTER OF THE AMERICAN EXPERIMENT « §



«~« AMERICAN
%EXPERII‘SI:ENT

established a monthly SEP for people with incomes below
150 of percent FPL that allows them to enroll at any time
during the year based on their income regardless of wheth-
er their income changed during the year.

Premium Impact: 3 to 4 percent due to increased adverse
selection. The initial rule putting this policy in place notes
“there is no limitation on how often individuals who are
eligible for this special enrollment period can obtain or
utilize it.”!! Therefore, individuals are free to jump in and
out of health plans as often as they want. This flexibility
combined with the lengthy and sometimes burdensome
enrollment process provided by HealthCare.gov increases
opportunities and incentives for healthy enrollees to wait
until they get sick to enroll in coverage.

Proposed rule to require health plans to expand access
to a wider variety of contraceptive items at no cost
sharing.'? The ACA requires health plans to provide
preventive services without imposing cost sharing. The
Biden administration proposed to require health plans to
cover additional contraceptive items without cost sharing,
including recommended over-the-counter contraceptive
items.

Premium Impact: 0.1 percent due to increased utilization.
Eliminating cost sharing for a wider variety of contracep-
tive items will require health plans to pay more to provide
care to contraceptive users. To offset these payments to
contraceptive users, health plans, including individual
market insurers, will need to increase premiums for every-
one.

Premium Impact: Increased utilization. The rule acknowl-
edges this change would likely have a minimal impact on
premiums. By adding sexual orientation and gender iden-
tity as characteristics that fall under the prohibition against
discrimination based on sex, this policy will require some
health plans to increase the benefits they cover to meet the
new EHB standard and, as a result, lead to higher utiliza-
tion and costs for the insurer.

Policies where the rules are silent on
any potential premium impact

* Set the premium adjustment percentage to track
only group market premium changes.' The premium
adjustment percentage tracks the percentage (if any) that
the per capita premium for health insurance coverage
increases from the previous year. This index is used
to adjust the rate of increase for three parameters: the
maximum out-of-pocket (MOOP) limits on cost sharing;
the required contribution percentage used to determine
hardship exemptions from the individual mandate; and
the employer shared responsibility payment amounts.
The Biden administration changed the premium adjust-
ment percentage from tracking premium changes across
individual and group health plans to track only group
health plans.

Premium Impact: Increased utilization. Changing the
premium adjustment percentage to track only group health
plan premiums resulted in slower premium growth which,
in turn, reduced the MOOP limits. Imposing a lower
MOOP limit restricts insurers from offering lower premi-
um plans with higher cost sharing.

Policies acknowledged to have
a minimal premium impact * Rescind income verification when trusted data sources
show the applicant’s income is below 100 percent of

* Refine EHB nondiscrimination policy for sexual FPL." The ACA requires the federal government to verify

orientation and gender identity."” Federal rules do not
allow a plan to be defined as EHB if the benefit design or
its implementation discriminates based on various factors,
such as age, sex, disability, or other health conditions. The
Biden administration refined the EHB nondiscrimination
policy to recognize discrimination on sexual orientation
and gender identity as a prohibited form of sex discrimi-
nation.

the income applicants report to be eligible for premium
subsidies. When an applicant’s reported income conflicts
with income information from federal data sources, a data
matching issue (DMI) arises. The Biden administration
rescinded the requirement to verify income when the
applicant reports an income between 100 and 400 percent
FPL but data sources show an income below 100 percent
FPL.
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Premium impact: Increased adverse selection. Not veri-
fying income when federal data sources show an income
below 100 percent FPL allows some lower income indi-
viduals who are ineligible for premium subsidies to enroll
in subsidized coverage who would not otherwise enroll.
Because lower income individuals tend to be less healthy,
enrolling these ineligible individuals will likely increase
claims costs and, therefore, increase premiums.

Extend the Open Enrollment Period (OEP):!* The ACA
generally limits new enrollments to an annual OEP, much
like Medicare Advantage and employer coverage. Instead
of running from November 1 to December 15, the Biden
administration extended the OEP to run from November 1
to January 15.

Premium impact. Increased adverse selection and pro-
gram administration costs. The OEP limitation on when
people can enroll provides an important protection against
people taking advantage of the ACA’s coverage guarantees
and timing enrollment to when they need health services.
Extending the OEP increases opportunities to time enroll-
ment and harms the risk pool. In addition, extending the
OEP also adds administrative costs to the Exchange that
will ultimately be passed on to the consumer in the form of
higher premiums.

Require insurers to offer Exchange plans with stan-
dardized plan options. The ACA specifies certain
minimum standards that QHPs must meet. On top of these
standards, the Biden administration required insurers on
the federal Exchange to offer QHPs with a standardized
cost-sharing structure.” In later rulemaking, they limited
the number of non-standardized plans an insurer could
offer."

Premium impact: Less competition. The government is

not well suited to designing products and services for
consumers in any industry, and health insurance is no
exception. By requiring standardized options and limiting
non-standardized options, these regulations undermine and
crowd out private options. Ultimately this will discourage
insurers from offering coverage and those that do will
have less incentive to innovate better, more affordable plan
designs.
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* Require Exchanges to wait to discontinue APTC subsi-
dies until a tax filer has failed to file taxes and reconcile
APTC for two consecutive years:" The ACA sets the
APTC subsidy amount based on the income the applicant
reported on their previous tax return. APTC can be based on
other income information in cases where the applicant was
not required to file income taxes. IRS regulations require
APTC recipients to file tax returns and reconcile their past
APTC. The Biden administration required Exchanges to
wait to discontinue APTC subsidies until the tax filer has
failed to file taxes and reconcile past APTC for two consec-
utive years.

Premium impact: Increased adverse selection. The timely
filing of a tax return is a critical element for making an
accurate determination regarding the eligibility for and

the amount of the APTC subsidy. Allowing an enrollee to
receive APTC subsidies for a second year without filing
taxes opens the process to substantial abuse when people
know they can ignore an FTR status notice for the entire
plan year and more. Those who are willing to abuse the
process and not file taxes are also more likely to pose a
higher health risk to the insurance pool either because they
are abusing the process to access coverage or have a lower
income which is associated with a higher health risk.

* Proposed rule would provide contraceptive services
without cost sharing to women when their health plan
or insurer would otherwise be required to provide it
absent a religious exemption.?’ Religious employers,
higher education institutions, and health insurers are not
required to provide certain contraceptive services when
they have a religious objection. To provide contracep-
tive services at no cost to women who are covered by an
entity with a religious objection, the Biden administration
proposes to allow providers to contract with insurers on
the federal Exchange for payment. In turn insurers would
receive an adjustment to their federal Exchange user fee to
offset the payment.

Premium Impact: Increased utilization. Due to the loss

of Exchange user fees from offsetting preventive services
payments, the federal Exchange will need to increase user
fees on all insurers to make the federal Exchange budget
whole. This increase in Exchange user fees will be passed

CENTER OF THE AMERICAN EXPERIMENT - 7



«~a AMERICAN

%EXPERIMENT

on to consumers in the form of higher premiums because
federal regulations require insurers to include Exchange
user fees in premium rates.

Policies where the rules reject
any potential premium impact

* Undermine insurers’ ability to collect past-due
premiums:*' The ACA requires insurers to guarantee
the availability of coverage and also requires Exchange
plans to allow a three-month grace period. The Biden
administration repealed rules that had allowed insurers
to attribute premium payments for new coverage to past
due premiums before enrolling in new coverage with the
same insurer.

Premium impact: Increase in adverse selection. Due

to the availability of a three-month grace period, not
allowing insurers to attribute premium payments to past
due premiums creates the opportunity for people to game
enrollment by stopping payment at the end of the year
and yet still be able to sign up for coverage for the next
year. This policy discourages continuous coverage which
harms the risk pool and raises premiums. One comment-
er to the rule projected premium increases would range
from 0.3 percent to three percent.?? The rule rejects po-
tential adverse selection issues, citing a lack of evidence,
comments asserting that few insurers take advantage of
the policy, reduction in administrative costs, and agree-
ment with commenters who asserted enrollees with high
health care costs are more likely to pay past-due premi-
ums which may improve the risk pool.”* However, the
rule ignored clear evidence demonstrating a substantial
drop in enrollment that generally occurs in the last few
months of the benefit year. Moreover, it fails to acknowl-
edge the limited opportunity for insurers to implement
the policy due to the COVID-19 public health emergency

* Require Exchanges to accept an applicant’s attesta-
tion of projected income without verification when
there is no tax information.? As explained previously,
the ACA relies on tax returns to determine APTC eligi-
bility and amounts. The ACA also establishes additional
procedures to verify income when there is an inconsis-

tency with tax data or when tax data is not available. In-
stead of following these additional verification processes,
the Biden administration required Exchanges to accept
an applicant’s attestation of projected income when there
is no tax data available.

Premium impact: Increase in adverse selection. Al-
lowing an applicant to simply attest to income without
verification opens the eligibility determination process to
substantial fraud and abuse which is compounded by the
requirement on Exchanges to wait to discontinue APTC
subsidies until the tax filer has failed to file taxes for

two consecutive years. The same harm to the risk pool
from requiring Exchanges to wait to discontinue APTC
subsidies until the failure to file taxes for two consecutive
years exists here. People willing to abuse the process
likely pose a higher health risk. The rule rejects potential
adverse selection impacts and argues that younger con-
sumers with a lower health risk are more likely to lose
their APTC eligibility due to an income data matching is-
sue.”® While there may be a larger proportion of younger
consumers who do not resolve their data matching issue,
the differential is likely not nearly wide enough to negate
the adverse selection issue across the entire age spec-
trum. This is especially true considering this particular
data matching issue involves people who have no tax
information who operate outside the normal economy
and, as such, pose higher health risks.?

Focusing on just the regulations where the federal rules
provide an estimate of the premium impact, the combination
of these five regulations is estimated to increase premiums
by up to 8.6 percent. In some cases where the rules are silent,
there is still a clear connection between the policy and higher
premiums. Cost sharing levels and premiums are directly
linked. Lower cost sharing means higher premiums and vice
versa. Thus, by reducing the MOOP, the change to the pre-
mium adjustment methodology clearly increases premiums
by some measure. By regulation, insurers must include Ex-
change user fees in premiums, and so any policy that directly
impacts the level of the user fee will impact the premium.”
The proposal to reduce Exchange user fees on insurers to
offset contraceptive payments will, all things being equal,
require a higher user fee to make the Exchange whole which,
in turn, requires higher premiums.
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Other regulations where CMS remains silent or rejects an
impact may not have a tight dollar-for-dollar link to higher
premiums, but fundamental insurance principles still point

to higher premiums. Without any safeguards to protect the
risk pool, the ACA’s guaranteed coverage requirement and
prohibition against rating on health status will be abused

by people waiting to enroll until they need health services.
Regulations that loosen the ACA’s safeguards against this
adverse selection will harm the risk pool and raise premiums.

These premium impacts are in addition to the substantial
premium impact from the initial implementation of the
ACA’s market reforms. In 2013, before the ACA’s main
market reforms took effect, average monthly premiums on
the individual market cost $245.% Today, average monthly
premiums on the Exchanges exceed $600.% That represents
a 146 percent increase compared to a 34 percent increase
in the overall inflation rate and a 33 percent increase in

the inflation rate for medical care over that time.** No one
policy created that disparity. It reflects the accumulation of
0.3 percent here and 2 percent there and so on from various
ACA policies over a decade.

In each case where the Biden administration determined
their policy would increase premiums, they made the con-
scious decision that the benefit outweighed the cost. This
is a normal part of the regulatory process. There are nearly
always tradeoffs with any government policy decision.
However, in the case of ACA regulations, there is often a
deep unfairness regarding who bears the cost.

Too often, the Biden administration’s policy choices aimed
at maximizing subsidized enrollment impose a direct cost
on the unsubsidized in the form of higher premiums. By
their own estimate, the Biden administration’s decision to
establish a permanent monthly SEP to allow people with in-
comes below 150 percent of FPL to enroll any time through
the year will increase premiums on the unsubsidized by up
to four percent. No one else, but the unsubsidized individ-
ual market enrollee, bears that surcharge on their insurance
premium to support a program to maximize subsidized en-
rollment on the Exchanges. In fact, people who get health
coverage through their employer get a tax break.
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This direct connection between federal policy decisions

to broaden access to the ACA’s premium subsidies on

the Exchanges — a public program — and the premium
amounts that unsubsidized people pay both on and off the
Exchanges reflects one of the ACA’s fundamental flaws.
Unsubsidized people in the private individual health insur-
ance market should not bear a special cost to support public
policies that benefit someone else. Rather, public programs
should be fully supported by public tax dollars. The next
section itemizes how much the Biden administration’s poli-
cies increased the cost of the ACA to the federal taxpayer.

Cost to the Taxpayer

Unlike unsubsidized enrollees, subsidized enrollees are held
harmless when premiums go up. Due to the ACA’s subsidy
structure, the federal taxpayer picks up the entire cost of higher
premiums for the subsidized because the subsidy increases in
lock step with premium increases.’! In addition to driving up
premiums, ACA regulations can also increase federal costs

by expanding eligibility for premium subsidies and adding
administrative costs. This section adds up the cost of the Biden
administration’s ACA regulations to the federal taxpayer. This
is a more straightforward analysis than accounting for the cost
of higher premiums to the unsubsidized consumer because

it relies exclusively on the estimates that are reported in the
regulatory impact analysis for each rule.

The following table outlines the Biden administration’s
ACA Exchange regulations that are projected to result in a
substantive increase in federal expenditures. Many of the
regulations below overlap with regulations discussed in the
previous section on premium impact. However, this table
only includes regulations where the Biden administration
estimates a premium impact and the corresponding increase
in premium subsidies. Because the table omits regulations
with premium impacts that are harder to measure, it likely
understates the cost to taxpayers. Included in the table is

a short description of the regulatory action and the annual
cost for 2026. This is the first year when each of the new
Biden regulations are projected to be in force and, there-
fore, reflects the full annual cost of the Biden administra-
tion’s Exchange-related regulations.
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Table 1

Impact of the Biden Administration’s ACA Regulations
on Federal Expenditures, 2026

Impact on Federal
Expenditures, 2026

Regulatory Action

Set the premium adjustment percentage to track only group market premium changes.>* Changing the
premium adjustment percentage to track only group health plan premiums slowed the growth of this index $510,000,000
which, in turn, reduced the MOOP limits. This means enrollees pay less cost sharing and insurers must raise ’ ’
premiums to cover those costs. Higher premiums result in higher APTC expenditures.

Extend the Open Enrollment Period.>® Instead of running from November 1 to December 15, the Biden
administration extended the OEP to run from November 1 to January 15. Extending the OEP increases the $8,608,466*
risk of adverse selection but the Biden administration was silent on how this might impact premiums. By 2 2
extending the OEP an additional four weeks, this change increased the cost to operate the federal Exchange.

Narrow de minimis variation in actuarial values.>® As discussed previously, the Biden administration narrowed
the de minimis variation in actuarial values necessary for a plan to meet the level of plan generosity for each
metal tier. This requires plans to increase the actuarial value of plans to fit within the narrower de minimis $760,000,000
variation. This increase in plan generosity requires a corresponding increase in premium. Higher premiums
result in higher APTC expenditures.

Determine the affordability of employer coverage based on the employee’s share of the cost to cover

their family.>” Longstanding interpretations of the ACA concluded that the law based the affordability of
employer coverage on the employee’s share of the cost of self-only coverage. Under this interpretation, if the
employee’s share of self-only coverage is affordable, then their family does not qualify for premium subsidies. $3,800,000,000
The Biden administration changed the definition of affordability of employer coverage and based it on the
employee’s share of the cost of family coverage. The Department of the Treasury projects this change will
increase the number of people enrolled in subsidized Exchange coverage by approximately 1 million.

Add a 1332 waiver factor to the Basic Health Program (BHP) payment methodology.>® The ACA allows
states to operate a BHP as an alternative to APTC subsidized coverage for people with incomes between 138
percent and 200 percent of FPL. The BHP is funded by 95 percent of the PTC subsidies state residents would
have otherwise received without the BHP. States may also establish alternative programs under section 1332 $148,386,594*
waivers that replace a portion of PTC funding with pass through funding to support the new program. The
Biden administration added an adjustment factor to the payment methodology for the BHP to consider pass
through funding under a 1332 waiver as part of the PTC in the BHP payment methodology.

Require Exchanges to wait to discontinue APTC subsidies until a tax filer has failed to file taxes and reconcile
APTC subsidies for two consecutive years.”” As discussed previously, the Biden administration required

Exchanges to wait to discontinue APTC subsidies until the tax filer has failed to file taxes and reconcile past $373,000,000
APTC subsidies for two consecutive years. This policy will increase APTC expenditures on the enrollees who
have not followed the requirement to file taxes and are, nonetheless, allowed to retain their APTC eligibility.

Require Exchanges to accept an applicant’s attestation of projected income without verification when there
is no tax information.®® Prior regulations required applicants to submit documentation to verify their income
if there was no tax data available. By allowing an applicant to simply attest to income without verification, this $175,000,000
policy allows applicants to remain enrolled in APTC coverage who would otherwise have lost APTC coverage
for failing to provide the required documentation.

Provide earlier coverage effective dates for individuals who attest to a future loss of minimum essential
coverage.®! Previous SEP policy set the coverage effective date for the first day of the month after a loss of
minimum essential coverage, which left a potential for a gap in coverage. The Biden administration set an $161,000,000
earlier effective date for the first day of the month of the loss of minimum essential coverage when a plan D b
selection is made in the month before the loss. This policy increases APTC expenditures by allowing an earlier
effective date for APTC coverage.
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Regulatory Action

Impact on Federal
Expenditures, 2026

Expand the timeframe to report a loss of Medicaid coverage to qualify for an SEP.¢> The Biden administration
increased the number of days for an individual to report the past loss of Medicaid coverage from 60 to 90
days. A state Exchange may extend the reporting period longer if the state Medicaid program has a longer
eligibility reconsideration period. This longer time period will increase APTC expenditures by allowing more
people to enroll in APTC coverage through this SEP.

$98,000,000

Amend the re-enrollment hierarchy to allow Exchanges to direct re-enrollment for individuals who qualify
for CSRs to a CSR-qualified silver plan.¢® Federal regulations automatically re-enroll Exchange enrollees into a
health plan for the next benefit year if the enrollee does not take active steps to re-enroll. Generally, enrollees
are re-enrolled into the same plan. Bronze plans do not qualify for CSR subsidies. For people enrolled in a
bronze plan who are determined eligible for CSRs, the Biden administration allowed Exchanges to direct

their re-enrollment to a CSR-eligible silver plan. This policy increases APTC expenditures by directing re-
enrollments into plans with CSR subsidies.

$48,000,000

Establish a permanent monthly SEP for people with incomes below 150 percent of FPL.%* As discussed
previously, the Biden administration established a monthly SEP for people with incomes below 150 percent of
FPL that allows them to enroll at any time during the year based on their income regardless of whether their
income changed during the year. This policy increases APTC expenditures in two ways. First, the flexibility to
enroll any time during the year allows people to time enrollment to when they need health services, which
increases adverse selection that harms the risk pool and, in turn, requires higher premiums. Second, the year-
round availability of this SEP increases the number of people who enroll in APTC coverage outside the OEP.

$2,500,000,000

Make Deferred Action for Childhood Arrival (DACA) recipients eligible for APTC coverage.®® The ACA
requires an individual to be “lawfully present” in the United States to qualify for APTC subsidies. The Biden
administration redefined lawfully present to include DACA recipients, which increases the number of people
who qualify to enroll in APTC coverage.

$305,000,000

Establish an optional fixed-dollar premium payment threshold for triggering a grace period or terminating
coverage.® Insurers currently have the option to set a percentage-based premium payment threshold to
effectuate coverage for an enrollee who has not paid their full premium, which avoids triggering a grace
period or termination of coverage for non-payment of premium. 95 percent or more of the enrollee’s
premium responsibility is considered a reasonable threshold. The Biden administration allowed insurers to
adopt a fixed-dollar threshold of $10 or less. Such a threshold substantially increases the number of enrollees
who may maintain APTC subsidized coverage despite not paying the full premium.

$847,956,554

Proposed rule to establish an arrangement where individuals enrolled in plans or coverage sponsored by an
entity with a religious objection to covering contraceptive services can access such services at no cost.®’

In cases where an individual cannot receive contraceptive services at no cost because their health plan is
sponsored by an entity with a religious objection to such services, the Biden administration has proposed an
arrangement where the individual can still receive contraceptive services at no cost from a provider. Under
this arrangement, the provider would be reimbursed by an insurer on the federal Exchange and the insurer
cost would be offset by a reduction in the Exchange user fee. This arrangement would result in a transfer of
federal funds from the federal Exchange to individuals receiving contraceptive services.

(Note that the proposed rule does not discuss how the loss in Exchange funding would be offset, which
would likely be borne by individual market enrollees in the form of higher premiums because federal
regulations require insurers to include the Exchange user fee in the premiums they charge to consumers
across the entire individual market.)

$49,900,000

Proposed rule to require health plans to expand access to a wider variety of contraceptive items at no

cost sharing, including recommended over-the-counter contraceptive items.*® As discussed previously,
eliminating cost sharing for a wider variety of contraceptive items will require health plans to pay more to
provide care to contraceptive users. To offset these payments to contraceptive users, health plans, including
individual market insurers, will need to increase premiums for everyone. A portion of these higher premiums
will be funded through APTC expenditures.

$83,100,000

Total $9,867,951,615

* These regulations did not have specific projections for 2026 included in the rule’s regulatory impact analysis. Therefore, this estimate

reflects the estimate provided in the regulatory impact analysis with an adjustment based on the CBO baseline projections.
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As Table 1 shows, the total federal cost for all of the Biden
administration’s ACA Exchange and insurance market reform
regulations is projected to add up to $9.9 billion in 2026. Again,
this represents the federal cost for the first year when each of
the regulations are expected to be in force. Starting with the
federal expenditure estimates from each rule and adjusting

for the annual change in premium tax credit outlays from the
CBO’s June 2024 baseline projections, the federal cost across a
10-year window from 2026 to 2035 reaches $108 billion.*

This increase in federal spending represents a substantial por-
tion of the projected spending on APTC and APTC-related
programs.”® The latest CBO projections estimate that federal
spending on APTC and related programs will total $100 bil-
lion in 2026.* Therefore, the cost of the Biden administration’s
ACA regulations is projected to account for about 10 percent
of total spending on APTC and APTC-related programs un-
der the ACA in 2026. The ability to increase federal spending
in this proportion to the overall program in just four years
reflects an extraordinary exercise of executive authority.

Impact on Fraudulent and Improper
Enroliments

A growing body of evidence shows that fraud and abuse began
to spread across ACA Exchanges after these rules and associ-
ated legislative changes began to roll out in 2021. This is not a
coincidence. These changes in law and regulation substantially
increase the opportunity and incentive to enroll consumers in
coverage with APTC subsidies when they are not eligible for
such subsidies. The regulatory impact analysis for each regu-
lation generally did not account for any increase in fraudulent
and improper enrollments in subsidized APTC coverage due
to the regulatory changes. Therefore, the estimated impact
reported here must be viewed as a very conservative estimate.

The rise in fraud and abuse came into public view on April

2, 2024 when KFF Health News reported on a substantial
increase in consumer complaints from people who were
enrolled in coverage or switched to different coverage without
their knowledge.*> Two weeks later a lawsuit was filed against
companies selling APTC subsidized coverage and their lead
generators alleging they were enrolling consumers and switch-
ing plans without their knowledge or consent.*® Then in May,
CMS acknowledged they received around 50,000 complaints

of unauthorized enrollments and 40,000 complaints of unau-
thorized plan switches in the first three months of 2024.%” The
Paragon Health Institute published a report that quantified the
level of fraudulent and improper enrollments. By comparing
the level of enrollment in APTC subsidized coverage among
people with incomes between 100 and 150 percent of FPL and
Census estimates of the total state population in that same
income range, they estimate four to five million people at this
income level fraudulently enrolled in subsidized coverage in
2024 at a federal cost of $15 to $26 billion.

The Paragon cost estimate for fraudulent and improper en-
rollments represents up to 23 percent of total federal spending
on APTC and APTC-related programs in 2024, according to
CBO spending estimates.* This level of fraud may seem hard
to believe. However, these sizable cost estimates appear quite
reasonable when viewed alongside the chronology of

changes in law and regulation that have increased the oppor-
tunity and incentive to enroll ineligible consumers in subsi-
dized health coverage through the Exchanges. The following
bullets outline this chronology.

* March 4, 2021: In City of Columbus v. Cochran, the U.S.
District Court for the District of Maryland vacates feder-
al requirements on Exchanges to verify income in cases
where an applicant for subsidized health coverage reports
income between 100 and 400 percent of FPL and feder-
al data sources show their income is below 100 percent
of FPL.** This allowed consumers at that income level
to inflate their incomes above 100 percent of FPL with
impunity.

* March 11, 2021: Congress passes and President Biden
signs the American Rescue Plan Act (ARPA) which
substantially expanded the availability of fully subsidized
health coverage through the Exchanges.* Specifically,
ARPA temporarily set the percentage of premium that a
consumer with an income between 100 and 150 percent
of FPL must pay to zero. That made the silver benchmark
plan with CSR subsidies through Exchanges free to anyone
in this income range for tax years 2021 and 2022. Because
people enrolled in free health coverage do not receive
a monthly bill for premium, they do not receive regular
notice of their enrollment. This opened opportunities for
unscrupulous agents and brokers to enroll people in fully
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subsidized plans without their knowledge. It also allowed
people to stay inadvertently enrolled in subsidized cov-
erage after they had moved on to other coverage and lost
eligibility.

May 5, 2021: Federal rulemaking officially removes the
income verification requirements vacated by the feder-

al district court in City of Columbus v. Cochran. In its
opinion, the federal district court failed to review the full
rulemaking record. Specifically, they failed to acknowl-
edge how the prior rule relied on a U.S. Government
Accounting Office study on improper payments that found
“CMS does not check for potentially overstated income
amounts, despite the risk that individuals may do so in
order to qualify for advance PTC.”*! The federal govern-
ment had an opportunity to reinstate this rule with a clearer
statement on the basis and need for the rule to correct this
judicial oversight.

September 27, 2021: Federal rulemaking creates a new
special enrollment period that allows people with incomes
between 100 and 150 percent of FPL to enroll at any time
during the year.* The Biden administration specifically ad-
opted this change “to provide low-income individuals who
generally will have access to a premium-free silver plan

... with more opportunities to enroll in coverage.” This
change dramatically expanded opportunities for fraudulent
and improper enrollments from consumers who inflate
their incomes, as well as from unscrupulous agents and
brokers who encourage applicants to inflate their income
or, worse, enroll people without their knowledge. This spe-
cial enrollment period was contingent on the percentage

of premium that a consumer with an income between 100
and 150 percent of FPL must pay being set to zero. This
means it would expire when the temporary expansion of
premium subsidies under ARPA and later extended under
the Inflation Reduction Act (IRA) ends.

June 7, 2022: CMS publishes guidance requiring health
insurers to pay agents and brokers the same commission
for enrollments during a special enrollment period as they
pay for enrollment during the OEP.** By requiring insurers
to pay the same commissions throughout the year, this
guidance increased the commissions that insurers pay
during special enrollment periods. These higher broker
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commissions increased the financial incentives for brokers
to fraudulently enroll people in subsidized coverage through-
out the entire year.

July 1, 2022: Federal rulemaking eliminates pre-enrollment
verification of eligibility for all special enrollment periods
with the exception of the loss of minimum essential cover-
age. Eliminating pre-enrollment verification of eligibility
for all but one special enrollment period greatly expanded
opportunities for anyone with an income between 150 to
400 percent of FPL to improperly enroll in subsidized health
coverage at any time during the year by falsely claiming
eligibility for a special enrollment period.

August 16, 2022: Congress passes and President Biden
signs the Inflation Reduction Act, which extends fully sub-
sidized health coverage through Exchanges made available
under ARPA until the end of 2025.

April 27, 2023: Federal rulemaking implements three

changes that substantially weaken the income verification

process for subsidized APTC coverage.

 Exchanges must now wait to discontinue subsidized

APTC coverage until a tax filer has failed to file
taxes and reconcile APTC for two consecutive years.
Restricting Exchanges from discontinuing subsidized
coverage in these circumstances creates a clear open-
ing for ineligible people who have refused to follow
federal requirements in place to verify income to stay
enrolled in subsidized APTC coverage when they are
not eligible.

Exchanges must now accept an applicant’s attestation
of projected income without verification when the
IRS does not have tax information available to verify
their income. When there is no tax information avail-
able, other data sources are available to verify income
such as social security income data, state employ-
ment data, and private data sources like Equifax. The
absence of tax information makes these alternative
data sources an even more critical component of the
verification process.

By banning the use of these income verification
sources, federal rules take away an obvious program
integrity protection that opens the door to more ineli-
gible enrollments.
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» When an applicant’s reported income conflicts with
data sources used to verify income, Exchanges must
extend the time for an applicant to verify income from
90 days to 150 days. This extension gives people who
cannot verify their income 60 more days to remain
enrolled in subsidized APTC coverage.

* August 14, 2023: CMS issues guidance that allows an
Exchange to redetermine an enrollee eligible for APTC
subsidies based on the projected income from their most
recent application even when the enrollee failed to file a tax
return for that corresponding year or, if they filed a tax re-
turn, when tax return data reported their income was below
the income threshold to qualify for APTC subsidies. The
latter basically directs the Federal Exchange and allows state
Exchanges to violate the statute because the statute clearly
directs Exchanges to set the APTC amount based on the
income from the previous tax return.*

 April 15, 2024: Federal rulemaking makes the monthly
special enrollment period for people with incomes below
150 percent of FPL permanent. Recall that the prior rule
governing this special enrollment period made it contingent
on the continuation of enhanced premium subsidies made
available under ARPA and extended to the end of 2025
under the IRA. This rule makes this income-based special
enrollment period permanent.

Federal changes reinforce and amplify
program integrity problems

Any one of these changes in law and regulation weaken
Exchange program integrity. However, when combined,

they reinforce each other and amplify the program integrity
problem. Expanding the availability of fully subsidized plans
boosts opportunities and incentives for unauthorized fraudu-
lent enrollments and inadvertent reenrollments. In both cases,
consumers may not know they are enrolled because they don’t
pay a premium each month. Fully subsidized plans also boost
incentives for people below 100 percent of FPL in non-Med-
icaid-expansion states to knowingly inflate their income to
qualify for these free health plans. For people who inflate their
income — so long as they don’t fudge their income projection
“with intentional or reckless disregard for the facts™ — feder-
al law substantially limits repayments for people with incomes

less than 400 percent of FPL. For people with incomes less
than 200 percent of FPL, the current repayment limit is $375.%
Four years ago, federal regulations were in place to counter
anyone looking to take fraudulent or improper advantage of
fully subsidized plans. However, as the chronology shows,

the Biden administration has taken several steps to undermine
the income verification process that was previously in place to
ensure that only eligible people enroll in subsidized coverage.
This began with the decision to not pursue income verifications
when federal data sources show an applicant’s income is below
100 percent of FPL. This decision allowed any applicant —
including a fraudulent broker filling out an application — to
inflate their income with impunity. Income verification was
further weakened by the decision to not enforce tax filing
requirements even though tax returns are the primary source the
statute relies on to set an accurate APTC subsidy amount. Cur-
rently, there’s no further income verification if there is no tax
information available, and enrollees are given one more year to
not file taxes before being cut off from APTC subsidies.

On top of eliminating these basic income verifications, the
chronology shows how the Biden administration opened
opportunities to take advantage of these new income verifica-
tion weaknesses by allowing consumers to enroll year-round
without limit. Under the statute, enrollment is supposed to be
limited to an annual OEP with some exceptions to allow people
to enroll mid-year through a special enrollment period if they
experience a change in life circumstances, such as the loss of
coverage, a move, a marriage or the birth of a child. The Biden
administration removed verifications for all but the loss of
coverage special enrollment period. Removing these verifica-
tions opened opportunities to abuse special enrollment periods.
However, the largest opening for abuse stems from the decision
to create a new special enrollment period that allows anyone

to enroll at any time during the year if they report an income
between 100 and 150 percent of FPL.

Changes clearly intended to undermine
program integrity, maximize enrollment

Taken together, these changes in law and regulation reveal a
clear intent from the Biden administration to allow fraudulent
and improper enrollments to go unchecked at nearly every
stage. These changes did not just weaken Exchange program
integrity, they eliminated program integrity. They stopped

14 - THE HIGH COST OF HEALTH INSURANCE EXCHANGE REGULATIONS UNDER THE BIDEN ADMINISTRATION



verifying income on applications when federal income data
sources showed the applicant was inflating their income to
qualify for fully subsidized plans. They greatly expanded
access to these fully subsidized plans, increasing the incentive
to inflate income. They allowed people to stay enrolled in
subsidized coverage even if they didn’t file taxes and stopped
using alternative income verification sources when there

is no tax return information. They implemented a special
enrollment period based on income level to allow enrollment
in fully subsidized plans year-round. For everyone else with
a higher income level, they stopped verifying all but one
special enrollment period.

CMS had identified problems with fully subsidized plans as
early as the 2016 benefit year. A CMS presentation from July
2017 noted complaints from consumers who only learned
they had been enrolled in subsidized coverage when the IRS
alerted them that it would not process
tax refunds until they reconciled their
premium subsidies.*” One of the com-
monalities among these unauthorized
enrollments included “100% APTC
which covered premium payments,
so the consumer did not have to make
recurring payments.”™® As a result,
this factor became and remains one
of the key criteria used to allow
insurers to cancel unauthorized
enrollments.*” Nonetheless, over the
past four years, changes in law and
regulations systematically eliminated

Enrollment APTC
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to $26 billion cost estimated by Paragon may still seem hard
to believe. But those estimates seem reasonable next to how
the CBO projections for APTC enrollment and federal APTC
spending in 2024 have escalated as the Biden administration’s
regulatory strategy fell into place.

Table 2 provides the CBO projections for APTC enrollment
and spending for the 2024 benefit year from their May 2022,
September 2023, and June 2024 baseline projections. The
May 2022 baseline projection estimated that just 11 million
people would be enrolled in APTC subsidized coverage at a
cost of $59 billion. At this time, the IRA had not become law
and so this projection assumed expanded premium subsidies
would expire at the end of 2022. By the time CBO made their
September 2023 baseline projections, the IRA had extended
the premium subsidy expansion to the end of 2025. Also,
most of the regulations aimed at maximizing enrollment by

Table 2

Congressional Budget Office Projections for
APTC Subsidized Enrolilment and Federal
Spending for the 2024 Benefit Year

May 2022

June 2024
Baseline
Projections

September
Baseline 2023
Projections  Projections

protections against unauthorized
enrollments. This record reveals the

Biden administration’s clear focus on
maximizing enrollment at any cost,

Nongroup Coverage

Subsidized Nongroup | 11 million | 17.4 million | 21.4 million
Coverage

Federal spending on

APTC Subsidized $59 billion | $95 billion | $114 billion

regardless of whether enrollees are
eligible for APTC subsidies.

Note: This table includes the total enroliment and federal spending for all coverage subsidized by

APTC and APTC-related programs, including 1332 waiver programs and basic health programs.

Even after outlining the Biden
administration’s strategic steps to
maximize enrollment by undermin-
ing program integrity, the dramatic
increase in fraudulent and improper
enrollments and the attendant $15

Sources: Congressional Budget Office, Health Insurance and Its Federal Subsidies: CBO and JCT’s

June 2024 Baseline Projections (June 2024), available at https:/www.cbo.gov/system/files/2024-
06/51298-2024-06-healthinsurance.pdf; Congressional Budget Office, Federal Subsidies for Health
Insurance: 2023 to 2033 (Sept. 2023), available at https:/www.cbo.gov/publication/59273; and Con-
gressional Budget Office Congressional Budget Office, Federal Subsidies for Health Insurance Coverage
for People Under Age 65: CBO and JCT's May 2022 Baseline Projections (May 2022), available at https:/
www.cbo.gov/system/files/2022-06/51298-2022-06-healthinsurance.pdf.
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weakening program integrity were in effect. As such, the
September 2023 projections for APTC subsidized enrollment
and spending in 2024 increased substantially, rising to 17.4
million subsidized enrollees at a cost of $95 billion. Despite
little to no change in federal policy between the September
2023 projections and the June 2024 baseline projections,

the CBO’s updated baseline raised their estimate for APTC
subsidized enrollment and spending in 2024 to 21.4 million
subsidized enrollees at a cost of $114 billion.

Considering how federal policies largely remained the same
between the September 2023 and June 2024 projections,
there is clearly a major outside factor influencing enrollment
that CBO did not account for in the September 2023 projec-
tion. To explain the differences between these projections,
the CBO noted that “recent data suggest that the availability
of enhanced Marketplace subsidies through 2025 have had
a larger impact than the CBO previously projected, in part
because of the availability of the zero-premium benchmark
plans for people with incomes below 150 percent of pover-
ty.”® This is certainly true, but it does not explain why the
availability of fully subsidized benchmark plans increased
enrollment beyond expectations.

The likely explanation for why the availability of fully subsi-
dized plans had a greater impact on enrollment than antic-
ipated is that fully subsidized plans increased the incentive
and opportunities for fraudulent and improper enrollments in
such plans. The CBO also noted they anticipate a long-term
impact on enrollment from the special enrollment period
that allows people with incomes below 150 percent of FPL
to enroll at any time during the year and the “elimination

of multiple income verification steps”. Those regulatory
changes make up much of the chronology outlined previ-
ously. However, CBO never discussed how these regulatory
changes enable fraudulent and improper enrollments. If these
regulatory changes are left in place, their long-term impact
on APTC subsidized coverage and federal spending may be
much larger than anticipated after fully accounting for the
higher level of improper enrollments they allow.

No one appears to have been accounting for this fraud and
abuse until news reports, consumer complaints, and actual
enrollment data for 2024 began to emerge last spring. Be-
cause the CBO’s June 2024 baseline projection draws from

actual 2024 enrollment data, it now reflects the actual amount
of fraud and abuse in the system. As discussed previously,

the Paragon report estimates that four to five million people
improperly enrolled in subsidized coverage through the
Exchanges in 2024 at a cost of $15 to $26 billion. This level
of fraudulent and improper enrollment aligns closely with
the changes between CBO’s September 2023 and June 2024
projections which increased subsidized enrollment by four
million at a cost of $19 billion. This alignment suggests that
unaccounted for fraud and abuse explains much of the unan-
ticipated difference between the CBO projections. While this
is certainly not a precise measure, this alignment suggests the
cost of improper enrollments due to the changes in law and
regulation under the Biden administration in 2024 reasonably
sits in the $20 billion neighborhood.

Impacts on people unknowingly or mis-
takenly enrolled

The Biden administration’s agenda to maximize enrollment
at any cost is not just a federal spending issue. There is a
human toll. It can create huge headaches with potential legal
and financial implications for anyone who is enrolled without
their consent or inadvertently receives APTC overpayments.
As the 2017 CMS presentation noted, an IRS notice on with-
holding tax refunds can be the first alert that someone has
been enrolled in subsidized coverage. Many families depend
on their tax refunds, and any delay can create substantial
hardship.

The tax filing process can also be the first time someone
receives notice that they erroneously received APTC over-
payments. Anyone finding this out so late in the game has
missed the window for an easy cancelation of their insurance
policy. An insurance cancelation can be done through the
Exchange through a process that requires insurers to refund
the APTC to the federal government. However, when that
cancelation window closes, the consumer must now contend
with the IRS.

Honest mistakes can also lead to people receiving excess
APTC without their knowledge, such as when an enrollee
properly reports an income change, but the Exchange never
lowers the APTC payment. In these cases, enrollees are
generally still on the hook for repayment because the U.S.
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Tax Court does not have the authority to consider equity
when assessing repayment liabilities.>’ Income verifications
through the Exchange enrollment and redetermination pro-
cess help avoid these situations. However, as the chronology
shows, the Biden administration severely weakened these
protections.

Conclusion

As the U.S. Supreme Court explained in King v. Burwell, the
ACA ““adopts a series of interlocking reforms designed to ex-
pand coverage in the individual health insurance market.”?
The ACA relies on these interlocking reforms to meet the
law’s main coverage expansion goal while at the same time
avoiding undesirable outcomes that had plagued so many
health reforms in the past. Instead of an ACA agenda that
appreciates the interlocking elements of the ACA, this report
documents how the Biden administration followed an ACA
regulatory strategy aimed almost exclusively at one element
— maximizing the number of subsidized people enrolled
through ACA Exchanges.

The Biden administration’s single-minded ACA regulatory
approach consciously chose to sacrifice the overall efficiency
and functionality of the market. This imposes a tremendous
cost to people who must pay higher premiums without sub-
sidies. According to the regulatory impact analyses used to
support the rules, the administration estimates five regula-
tions will increase premiums by up to 8.6 percent. This report
documents another nine regulations that increase premiums
even higher. These higher premiums combined with regula-
tory changes that expand eligibility for APTC subsidies also
lead to a substantial increase in federal spending. Using con-
servative assumptions that rely on cost estimates from each
rule’s regulatory impact analysis, the Biden administration’s
ACA regulatory changes are projected to cost $108 billion
from 2026 to 2035. This projection does not account for the
substantial increase in fraudulent and improper enrollments
in APTC subsidized coverage that these regulatory changes
generate.

Altogether, the annual costs itemized in the regulatory
impact analyses from each rule and the annual cost due to
fraudulent and improper enrollments add up to around $30
billion. At over 25 percent of federal spending on APTC

AmericanExperiment.org

subsidized enrollment, this represents a tremendous cost to
federal taxpayers and an extraordinary exercise of executive
authority.
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